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ZONING AND PLANNING

ADOPTION OF COMPREHENSIVE PLAN — WHETHER A LOCAL
LEGISLATIVE BODY MAY REVISE THE PLAN APPROVED
BY THE PLANNING COMMISSION WITHOUT FIRST
RETURNING THE PLAN TO THE COMMISSION FOR ITS
RECOMMENDATION

November 18, 2014

Honorable Patrick T. Rockinberg
Mayor, Town of Mount Airy

You have asked for an opinion on the scope of tloeii
Airy Town Council’s authority to make changes to a
comprehensive plan, or parts of a plan, that MoAiry's
Planning Commission has recommended for the Cdancil
adoption. Specifically, you ask this question: tihe event of
significant disagreement between the Town Counad dhe
Planning Commission regarding material aspects afomp-
rehensive plan or plan element, does the Town Gbbate the
authority to adopt material changes to the comprglkie plan or
plan element as formulated by the Planning Comonsor must
the Town Council have the consent of the Plannioghfission
on any changes before adopting them? By lettezdddtine 4,
2011, the Town Attorney gave his views on this ¢oes
concluding that the Town Council may adopt “anyrades to the
[Planning Commission’s comprehensive plan] thataonity of
the Council deems necessary and appropriate.”

Respectfully, we disagree. We conclude that, urfl&-
205(d)(1) of the Land Use Articfethe Town Council may either
adopt or not adopt a comprehensive plan or plameié
approved by the Planning Commission but may noptdwen
minor substantive changes to the document withicgttreturning
the plan to the Commission for its recommendation.

! We also had the benefit of input from a numbemeohicipal and
county attorneys who submitted analyses of theeisauresponse to
inquiries from the Maryland Association of Countaesd the Maryland
Municipal League.

2 Except as noted, all statutory references arehéoltand Use
Article or “LU” (2012, with 2013 Supplement).

3 We reached the same conclusion in 1993, when weucced
with the Carroll County Attorney’s analysis of trasd related issues.
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I
Background

Planning and zoning are part of the police powerthaf
State. See e.g, Mayor and City Council of Rockville v. Rylyns
Enterprises Inc, 372 Md. 514, 546 (2002) (“Zoning is
permissible only as an exercise of the police powerthe
State.”) (quotingCassel v. Mayor and City Council of Baltimpre
195 Md. 348, 353 (1950))Halle Dev, Inc. v. Anne Arundel
Cnty, 141 Md. App. 542, 554 (2001) (county authoryenact
an adequate public facilities ordinance is “pursuants general
police power and power to regulate planning andiregin A
local government thus may exercise its zoning atahrpng
powers “only to the extent and in the manner deediy the State
Legislature.” West Montgomery Ass’'n v. Maryland-Nat’'l Cap.
Park & Planning Comm’n309 Md. 183, 186 (1987%gee also id
at 198 (noting that a chartered county “is prectlydby the
express and unequivocal language of the statutegtaated it
zoning power, from exercising that power in any n&nother
than that specifically authorized[.]’XCassel 195 Md. at 353
(stating that the local exercise of zoning autlyast“confined by
the limitations fixed in the grant by the StatePprt Wardens of
Annapolis v. Maryland Capital Yacht Clul261 Md. 48, 56
(1971) (“[T]he zoning powers of municipal corpocats are
derived from the State Enabling Acts and not framy general
grant of the State’s police power to municipal cogtions.”)
(quotingLunter v. Laudemar251 Md. 203, 209 (1968)).

The General Assembly, through enabling statutes ha
delegated planning and zoning powers to local gowents in
varying degrees and subject to certain requiremei@se Md.
Code Ann., Local Gov't (“LG”) 88 5-203, 5-212, 52granting
to municipalities legislative powers over generaalth and
welfare, including powers to adopt planning andiagrcontrols
and zoning regulations); LG 88 10-102, 10-324 (samith
respect to charter counties and code counties); Gadle Ann.,
Land Use Article (“LU”), Division | (regarding plaring and

Opinion No. 93-034 (Aug. 18, 1993), 1993 WL 343622
(unpublished) (concluding that a local legislatbh@&dy “can decline to
adopt what the Planning Commission submits, bwarinot adopt a
different proposal without sending that proposal the Planning
Commission”).



154 [99 Op. Att'y

zoning in non-charter counties and municipalifies)d Division
Il (regarding planning and zoning in Prince Geosgeind
Montgomery Countiesgee alsdRylyns 372 Md. at 528 n.3
(tracing “the entire panoply of related enablingatstes in
Maryland”). The scope of a municipality’s plannipgwer is
primarily defined by the provisions in Titles 1 aBdf the Land
Use Atrticle. The provision at issue in this opmi@ 3-205(d)(1),
applies only to non-charter counties and to mualidips other
than Baltimore City. Before turning to that praurs, we review
the legal framework that the General Assembly rasgibed for
the preparation, approval, and adoption of locahp@hensive
plans in municipalities and non-charter counties.

Under the Land Use Article, every jurisdiction tleaercises
planning and zoning powers must adopt a comprehendan.
See88 1-405, 3-101(a), 3-204(a). As described byCGoert of
Appeals, a comprehensive plan is “a general ptaoantrol and
direct the use and development of property in adlity], or a
large part thereof, by dividing it into districtearding to the
present and potential use of the propertiaryland-Nat'| Cap.
Park & Planning Comm’n v. Greater Baden-Aquascoiz@its
Ass’n 412 Md. 73, 85 (2009) (quoting E.C. Yokl&oning Law
and Practice§ 5.2 (4th ed. 2003)). “[M]ore than a detailed
zoning map,” a comprehensive plan “should apply &
substantial area, be the product of long study,camdirol land use
consistent with the public interest. An importahtacteristic of
a comprehensive plan is that it be well thought ant give
consideration to the common needs of the particaitea.” Id.
(also quoting Yokley).

The Land Use Atrticle authorizes local jurisdictions
appoint a planning commission to make and approve a
comprehensive plan and then recommend that plarthéo
legislative body for adoption. 88 2-101, 3-202{3)( Planning
commission members are ordinarily appointed or icod by
the legislative body and may include one of thaslatjve body’s
own elected members in ax officio capacity. 8§ 2-102 (2014

* While Division | of the Land Use Article appliegmgrally to all
local jurisdictions, the vast majority of its prewans apply only to non-
charter counties and municipalities, with only asrt specific
provisions applicable to charter counties and Beidte City. See§ 1-
401 (list of provisions within Division | that appto charter counties);
8 10-103 (listing those provisions that apply tdtBB@ore City). This
opinion does not address the planning law applecatol charter
counties.
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Supp.). Once appointed, a member of a planningnuesion
must complete an education course on the role efpthn, the
standards for special exceptions and variances, thedlocal
jurisdiction’s zoning and planning regulations. 106 (2014
Supp.). Planning commissioners serve 5-year teomsa
staggered basis; their terms thus do not necegsaiihcide with
those of the members of the legislative body tippbanted them.
See8§ 2-102(c) (2014 Supp.).

A planning commission may prepare and recommerttdeo
legislative body three types of plans for adoptigiil) a “whole
plan”; (2) “successive parts of the plan, whichrespond to
geographic sections or divisions of the local jidgon”;” or (3)
“an amendment to the plan.” 8§ 3-202(a)(1)-(2). e Tslanning
commission must review an approved plan at leas¢ @very 10
years to determine whether to revise or amend the, pas
necessary. 8 3-301 (2014 Supp.). Specific loeasl and
actions—such as zoning ordinances, subdivision latiguas,
planned unit development ordinances, and the appafvspecial
exceptions—must be “consistent with,” and not “cant to,” a
jurisdiction’s plan. 8 1-101(p) (2014 Supp.), 803.

A non-charter county or municipal planning comnossi
must “make the plan with the general purpose ofliggi and
accomplishing the coordinated, adjusted, and haionsn
development of the local jurisdiction and its eoms.” § 3-
201(a)(2). The commission is required to “cargfubhnd
comprehensively” survey and study present conditiam the
jurisdiction, projections for future growth, andeé relation of the
jurisdiction to neighboring jurisdictions.” 8§ 3-2(@&)(1). The
commission is further charged with promoting puliterest in,
and understanding of, the jurisdiction’s plan, @nohust consult
with other public officials, stakeholder agenciesnda
organizations, and citizens about “protecting oecering the
plan.” § 3-201(d).

As to the content of the plan, the Land Use Artsxés forth
twelve “visions” that “the planning commission dhal
implement . . . through the comprehensive plag.1-201;see
also § 3-201(c). The plan must implement these visihinsugh

®> A plan for a geographic section or divisions, cooniy referred
to as a “sector plan,” relates to a discrete gewucal area of the
jurisdiction.
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certain mandatory “elements,” which address lande, us
transportation, water resources, sensitive aragab,other topics.
See88 3-102 through 3-113. The plan may also incloptéonal
elements to address subjects such as communitywagne
conservation, housing, natural resources, and ¢nergl location
and extent of public utilities. § 3-102. Thesesiderations are
not to be addressed in isolation: “The elementhefplans shall
be interrelated and each element shall describe ihoglates to
each of the other elements.” § 3-202(b)(2).

After a planning commission prepares a whole p&attor
plan, or a plan amendment, it must hold at least puoblic
hearing on the proposed plan and circulate it tgoimithg
jurisdictions and the State units and other loaaisgictions
responsible for financing or constructing the paloinprovements
necessary to implement the plan. § 3-203(b), 2014 Supp.).
The planning commission then may resolve to “apgrthe plan
or any part of or amendment to the plan.” 8§ 3-2)3R014
Supp.). Following approval of the plan, “[a]n ated copy of the
plan or part of the plan shall be certified to tbegislative body.”
8 3-203(f) (2014). The planning commission musbatend to
the legislative body the recommendations receivednf“each
unit and jurisdiction that comment[ed] on the plarg 3-203(d)
(2014 Supp.).

The section of the Land Use Article at issue h&e3-
205(d), addresses the actions that the legislaty may take in
response to the planning commission’s recommendati®ection
3-205(d)(1) provides:

The legislative body may adopt: (i) the whole
plan; (i) a plan for one or more geographic
sections or divisions of the local jurisdiction;
or (iii) an amendment or extension of or
addition to the plan.

The statute does not provide an opportunity for piblic to

comment during the legislative body’s consideratwdrthe plan.
If the legislative body “fails to act” within 60 gla after the date
an approved plan or plan amendment has been sednttit by

the planning commission, then the plan “shall besaered
approved” by the legislative body§ 3-205(d)(2).

® Subsections (a) through (c), though containediwigh3-205, are
unrelated to the process by which comprehensivespéaie prepared,
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Il
Analysis

A. ThePlain Language of 88 3-202 and 3-205 of the Land
Use Article

The Land Use Article does not expressly addressr you
guestion about a legislative body’s authority tatenally change
a plan approved by the planning commission. Twactices
address the authority of a legislative body. $e&ctB-204
provides that “[e]ach local jurisdiction shall adogp plan that
includes: (1) the [required] elements . . . ; apgthe visions set
forth in § 1-201 of this article.” Section 3-205ketfocus of your
guestion and our inquiry—provides that the locgidtative body
may adopt a “whole” plan, a sector plan, or an “admeent or
extension of or addition to” a plan, 8 3-205(d)(kst does not
address whether the legislative body may materietignge the
planning commission’s approved plan. For exampies
provision authorizes the legislative body to adopnh
“amendment” to a plan, but it is not clear whetttas refers to
the same “amendment” that the planning commisserom-
mended or to anew amendment of whatever the commission
recommended, be it a whole plan, sector plan, aan pl
amendment.

The ambiguity is not resolved when § 3-205 is read
conjunction with the options available to the pliagn
commission under 8 3-202. In both sections, theneGd
Assembly used nearly identical terms to describatwiipe of
plan the planning commission could recommend and th
legislative body could adoptCompare8 3-202(a)(2) (authorizing
the planning commission to adopt “(i) the whole mpldii)
successive parts of the plan, which correspond @og@phic
sections or divisions of the local jurisdiction; dar(iii) an
amendment to the plan”)yith 8 3-205(d)(1) (authorizing the

approved, and adopted. Rather, § 3-205(a) andrinide that, in
jurisdictions where the legislative body has addptbe planning
commission’s approved plan, certain streets, pamsd public
improvements must be reviewed by the planning casion for a
determination as to whether a proposed projecbrsistent with the
plan. The legislative body may, pursuant to 3-2]3(, “overrule” the
planning commission’s determination with respecuoh projects by a
two-thirds vote.
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legislative body to approve “(i) the whole plan) é plan for one
or more geographic sections or divisions of thalgarisdiction;
or (iii) an amendment or extension of or additionthe plan”).
This use of nearly identical terms to describe the bodies’
options could be read to limit the local legislatibody to
adopting what the commission had proposed.

We recognize that there are slight differenceshi terms
used in subparagraphs (ii) and (iii), but they @pp® us to be
non-substantive. That seems fairly clear with eespo (ii);
despite the slight wording differences, the two vB@Ns
unmistakably describe what is commonly known assector
plan.” It is less clear with respect to (iii), wiethe inclusion of
the phrase “extension of or addition to” in 8 3-2b6t not in 8§ 3-
202, would seem to weigh against the conclusionttieGeneral
Assembly intended to limit the legislative body'tions to
approving or disapproving that which the plannimmeission
had recommended. But the phrase “extension ofdditian”
originally did appear in what is now § 3-202; it was only removed
during the 2000 code revision process related tméo Article
66B. See2000 Md. Laws, ch. 426 at 2321-22 (revising Article
66B, §§ 3.07(a)(3), (b)(1) and (e)(1)).Because the revisions
were made pursuant to code revision, we must censitem to
be non-substantive “absent the clearest legislatitent.” See
Nationwide Mutual Ins. Co. v. United States Fige&t Guaranty
Co, 314 Md. 131, 147 (1988) (internal quotation mavkstted).

Here, the indications of legislative intent are 1ot clear.
The fiscal note expressly states that the 2000 cedsion made
“no substantive change from current law.” Fiscakd\ S.B. 624
(2000). More specifically, the drafter's note thatompanied the
2000 code revision indicates that the alteratiof 8¢202 was not
intended to be substantive, but to remove a recwryda“[T]he
former references to ‘or extension of or additiand ‘extension,
or addition,” respectively are deleted as includeithin the
reference to ‘amendment.” 2000 Md. Laws, ch. 42@323. A
subsequent Revisor's Note accompanying the tramdgféormer
Article 66B into the Land Use Article, however, seeto indicate
that the term “extension”—which, by that time, renea in the
provisions relating to the legislative body but todse relating to

" The language was thus altered from the “commisgiuay
recommend adoption of . . . any amendment or exterod or addition
to the plan,” to how 8§ 3-202(a)(2) currently read$te “commission
may recommend adoption of . . . an amendment tpldre”
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the planning commission—might have substantive nmgaafter
all:

The Land Use Article Review Committee

also notes, for consideration by the General
Assembly, that under subsection (d)(1)(iii) of

this section, it is unclear whether the

“extension” of a plan that may be adopted is
a geographic or a temporal extension. The
General Assembly may wish to clarify this

provision.

§ 3-205, Revisor’s Note.

These conflicting indications do not amount to thee of
“clearest legislative intent” that would be requiréo ascribe
substantive significance to the fact that the phraxtension of
or addition” appears in what is now 8 3-205 but mog 3-202.
The language in the two provisions is thus substalytthe same.
The General Assembly’s decision to limit a locaisative body
to the same options available to the planning casimin suggests
to us, as a textual matter, that the legislativéybmay act only on
what the commission recommends, whether that bbadewplan,
a sector plan, or a plan amendment. But becagssutligestion is
not so strong as to foreclose other interpretatiomsbelieve the
statute remains ambiguous on this poiee Bourgeois v. Live
Nation Entm’t Inc., 430 Md. 14, 27 (2013) (statute is ambiguous
if “subject to more than one interpretation”).

In addressing statutory ambiguities, we are to keemind
that “[t]he ultimate goal in construing and applyia statute is to
‘discern the actual intent of the [L]egislatureginacting it.” Ali
v. CIT Tech. Fin. Serys416 Md. 249, 260 (2010) (quotifighow
v. State 393 Md. 431, 443-44 (2006)). To discern legisat
intent, we must “look[] to the statute’s legislativhistory,
purpose, and structure, as well as to case laBourgeois 430
Md. at 27;see alsdsreen v. Church of Jesus Christ of Latter-day
Saints 430 Md. 119, 135 (2013) (“When the words of aw&a
are ambiguous, we attempt to resolve that ambigtity
searching for legislative intent in other indiciacluding the
history of the legislation or other relevant sources irsicnand
extrinsic to the legislative process.”) (quoti@ardner v. State
420 Md. 1, 9 (2011)). Here, we will turn to thgikdative history
of 8 3-205, and particularly to the views of thep@gment of
Legislative Services’ Code Revision Committee. ties Court of
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Appeals has instructed, the Revisor’'s Notes, “ttoogt part of
the statute, ‘are entitled to considerable weightascertaining
legislative intent.”” See Blevins & Wills v. Baltimore Coun8b2

Md. 620, 643 (1999) (quotin@ffice & Prof. Employees Int'l v.
MTA, 295 Md. 88, 101 (1982)).

B. The 2012 Code Revision

In 2011, the Land Use Atrticle Review Committee
(“Committee”) of the Department of Legislative Seps
reviewed Artlcles 66B and 28 for purposes of creathe Land
Use Article® The primary purpose of the code revision, enacted
in 2012, was to modernize and clarify the appllealaind use
provisions, without making substantive changesht law. See
Summary Report on Chapter 426 of the Acts of 20&8d Use
Article at 1. As part of the code revision process, theRittee
used Revisor's Notes “to call to the attention bé tGeneral
Assembly policy issues that are beyond the purviwthe
revision process.’ld.

The Revisor's Note to 8 3-205 directly addressed th
authority of a legislative body to amend a compnshe plan as
prepared and approved by a planning commissionthdh note,
the Committee concluded that the current law (forrdicle
66B, 8 3.08) didnot authorize the legislative body to make
changes to a planning commission’s plan. Spedl§icéhe note
reads:

The current provisiorforces the legislative
body to approve or reject the recommended
plan or amendment outrightvhich might be
considered cumbersome by both bodies, and
might unnecessarily prolong an adoption
process that may involve the need to make
minor changes to a recommended plan or
amendment. Similarly, in most local
jurisdictions, it is unclear which body has the
final say in plan adoption, and there is no
provision to determine how a dispute

8 See http://dis.state.md.us/Content.aspx?page=&b yisited on
Nov. 11, 2014) for a description of the Code Renseffort, including
its history and background. The Land Use Articleriew Committee
was chaired by the Honorable Glenn Harrell, Jrjudge on the
Maryland Court of Appeals.
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between the legislative body and the
planning body may be resolved.

§ 3-205, Revisor's Note (emphasis added). Haviotead the
“‘cumbersome” aspects of the provision, the Committeen
recommended that the General Assembly consider dingethe
section to provide a mechanism for a legislativeybto, among
other things, remand all or part of a comprehengia® to the
planning commission with recommended changdsl. The
General Assembly did not adopt that recommendatben it
revised and recodified the former Article 66B in120 instead,
the General Assembly adopted the recodificatiothef “current
provision” without substantive change. Affording the Com-
mittee’s interpretation the “considerable weight’ is due,
Bleving 352 Md. at 643, the Revisor’'s Note suggests gtyotmat
the legislative body is not authorized to adopt ssaiftive
alterations or amendments to a comprehensive phah is
prepared and approved by a planning commission.

C. Thelegidative History

We turn next to the legislative history of the xelet
provisions to see whether it suggests a differertitame. The
provisions of former Article 66B were first enactdyy the
General Assembly in 1927 after the landmark degidy the
United States Supreme Court Willage of Euclid v. Ambler

® The 2012 code revision also altered the languddermer Art.
66B 8§ 3.08(c)(2)(ii) to provide that the legislaibbody “may adopt” a
plan, 8 3-205(d)(1), where the prior version reahdll adopt.”
Ordinarily, we would think that a change from “dh#&b “may” would
be considered substantive, but the change dodseaoton the issue we
address here because it does not affect the optvasable to the
legislative body. Moreover, the fact that the raomendation of the
planning commission “shall be considered approveitie legislative
body fails to act within 60 days,” 8 3-205(d)(2)eady implies that the
legislative body might elect not to act. The Coitte®@ may have
understood that the statute’s use of the word I’sdal not accurately
describe the legislative body’s obligation undez #tatute. See also
Director, Patuxent Inst. v. Casi269 Md. 331, 344 (1973) (“[I]t is well
settled that the use of the words ‘shall’ or ‘mfig] not controlling, in
determining whether a particular provision is mdoda or
directory . . . . The question of constructiomtiupon the intention of
the Legislature as gathered from the nature oftingect matter and the
purposes to be accomplished.” (internal quotatianks omitted)).
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Realty Co,. 272 U.S. 365 (1926), which upheld local zoningaas
valid exercise of the “police power.’'Seel927 Md. Laws, ch.
705; see also Lipsitz v. Parin64 Md. 222, 228-29 (1933). The
statute was amended in 1933 to authorize the oreaif a
planning commission and the preparation, appraral, adoption
of local comprehensive plans. 1933 Md. Laws, c¢®9.5 The
1933 amendments were patterned after the “Standiade
Zoning Enabling Act” and the “Standard City PlarmiBnabling
Act,” which the U.S. Department of Commerce hadliguled in
1924 and 1928, respectively. 93pinions of the Attorney
General103, 106 n.6 (2008). In fact, Maryland borrowednso
provisions of the model zoning act verbatiAnderson House
LLC v. Rockville 402 Md. 689, 713 (2008), and adopted the
model planning act “virtually word for word.” See Maryland
Planning and Zoning Law Study Commissidmierim Report:A
Review and Discussion of Development Trends in ldiady
(1968) (the tnterim Study Commission Repdrat 9. Although
the General Assembly has made various changeslowgears to
its original enactments of the model act provisjonkas adhered
to two related goals of the model acts: first, thadcality’s land-
use decisions be made in accordance with a lomg-tand
carefully-created planning document, and, secordt tthe
creation of a plan be insulated to some degree &hort-term
political pressures on a locality’s elected offisia

1. The Model Acts and Maryland’s Original Enabling
Statutes.

Under the model acts, local jurisdictions were remuired
to prepare and approve a comprehensive plan, butlyne
empowered to do so. U.S. Dep't of Comm., The Agokys
Committee on City Planning and Zoning, “A Standatdy
Planning Enabling Act” at 7, n.7 (1928) (“Model Ritang Act”).
The Model Planning Act envisioned, however, thate th
comprehensive planning process—which was distinminfthe
zoning process—should be carried out by a permaplanining
commission, whose job would be to create the cohgrsive
plan and update the plan as needé&ee idat iii (“Forward” by
then Secretary of Commerce Herbert Hoover). Thedaho
provisions indicated that a planning commission w@aSmake
and adopt a master plan” for the jurisdictiah, at 13 (8§ 6), and
make “amendments” and “extensions” theredfl. at 18 (8 8).
Further, the drafters of the Model Planning Actteonplated that
a planning commission should “not only make thenpdtait also
have a strong influence in protecting the plan rgjadlepartures
and in getting the plan carried out . . .Id. at 7, n.8. To this end,
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the model act included a provision that buildingslities, or
other public improvements should be approved bypla@ning
commission, and that a planning commission’s ddtetion on
such improvements could be overruled by the lewistaonly
upon a super majority votdd. at 19-21 (8 9). As detailed above,
these model provisions have been carried forwatiggrein whole
or part, to the Land Use Article.

Of particular relevance here, the drafters of thedsi
Planning Act understood that the roles of planrangd legislation
“are quite different from each other and involveffating
considerations, differing points of view, and diffg talents and
interests.” Id. at 18, n.44. As a result, the two roles “neethéo
reposed in two separate bodies,” with the planmiaghmission,
or “board,” entrusted with the planning procesd.; see also id.
at 7, n.8. The drafters envisioned the “plannimgrd” as the
“‘organ of the municipal government which performthe]
planning function,” and they explained that “withils sphere it
needs the same independence, specialized quadificaand
permanence as the other organs of the city governmeed in
their respective spheresld. at 7, n.8.

The drafters of the Model Planning Act also exlci
distinguished the “planning function” from the “isative
function.” They noted that legislators serve diaythe length of
their elected terms, with their “time and energigsen up with
the problems of current legislation and currenttinof the
public moneys.” Id. at 7, n.10. Comprehensive planning, by
contrast, is by its nature “a continuous and peen#nendeavor,
id. at 7, n.8, designed “for a long period of future
years . . . cover[ing] the incumbency of many ssst@®
[legislators].” Id. at 7-8, n.10. The drafters therefore concluded
that a planning commission “should be free fromghessures of
purely current problems.” Id. The role of planning, as the
drafters saw it, should thus be “intrusted to arboar body
specially chosen for the purpose and given a platee structure
of the government specially appropriate to the matof this
planning work.” Id. And “[f]or these reasons the plan should not
be required to be submitted to or approved by [tweincil.” Id.
at 18 n.44.

Consistent with these principles and goals, Ma@kn
enabling act, as originally enacted, charged asgdiction’s
planning commission with the duty to both “maked adopt the
comprehensive plan. 1933 Md. Laws, ch. 599, §dli{ed at
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Art. 66B, 8 15 (1935 Supp.) (emphasis added)). th&ttime, a
jurisdiction’s legislative body had no role in tkemprehensive
planning process. Regarding plan adoption, thennbhay

commission had the same three options that it otiyréas under
§ 3-202: It could adopt (i) “the plan as a whol@i) “successive
parts of the plan . . . corresponding with majoographical
sections or divisions” of the jurisdiction, or Jillany amendment
or extension thereof or addition theretdd. 8 8 (codified at Art.
66B, 8 17 (1935 Supp.)).

2. 1970 Revision of Article 66B

In 1966, the General Assembly established the Madyl
Planning and Zoning Law Study Commission (the “$tud
Commission”), and directed it “to make a comprehenseview
of the State’s planning and zoning laws.”Interim Study
Commission Repout iii. The Study Commission observed that
Article 66B, consistent with the intent of the dem§ of the model
acts, treated the comprehensive planning functiwh the local
zoning function as “two separate acts,” with thanpliing under-
taken by the planning commission and zoning byldggslative
body. SeeMaryland Planning and Zoning Law Study Com-
mission,Final Report: Legislative Recommendatiqi®69) (the
“Final Study Commission ReprtAppendix A at 26. The Study
Commission believed that the separation of the fumztions led
to the “fragmentation” of, and lack of elective aaatability in,
the planning processinterim Study Commission Repat 13.
Because the comprehensive plans were adopted bigcteck
planning commissions, they “lack[ed] legal suffioig” and were
“all too often . . . ignore[d]” by local governmantFinal Study
Commission Reporat 2, see also id. Appendix A at 26 (the
comprehensive plan “lacks any significant legal gh€i if not
adopted by the legislative body). Accordingly, tistudy
Commission expressed the view that “the plannirnggss should
be organized in such a way that it gives electeficials
responsibility for the course and character of tmwment.™°
Interim Study Commission Repait2;see also idat 13, 90.

19 While the Study Commission understood that thepgse of
having a separate planning commission preparedimpiehensive plan
was to take the planning function “out of politic&, concluded that
this had led to “a failure in the coordination damning for public
facilities, a lack of success in effective land ptnning, [and] unclear
lines of authority and responsibility for developmhedecisions.”
Interim Study Commission Repat 12-13. The Study Commission
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Among its numerous recommendations, the Study

Commission proposed making comprehensive planneng qf

the political process by giving the local legistatibody the
authority to adopt the comprehensive plakinal Study Com-
mission Reporat 2, Appendix A at 26. By “officially accepting
the plan, the legislators [would] accept its idestsl goals as the
correct guidelines” for the community and give tphkan “an
increased status in the eyes of the lawl, Appendix A at 26.

In 1970, the General Assembly substantially revised re-
numbered Article 66B, and in doing so enacted mahyhe
revisions proposed by the CommissioBeel970 Md. Laws, ch.
672. The legislation divested the planning comioisof the
power to adopt the comprehensive plan and, instgade that
power to the legislative bodyld. at 1891, 1894, 1895-96. To
implement this change, the General Assembly amemaedre-
codified former Article 66B, 8 17 as Article 66B 387 such that
the planning commission would no longer “adopt” ffian but
“recommend adoption” of the pland. at 1894. The new Article
66B, 8§ 3.07, however, kept substantially intact tthee options
available to the planning commission: It could omeend
adoption of (i) “the plan as a whole,” (ii) “sucegge parts of the
plan . . . corresponding to major geographical isest or
divisions of the jurisdiction,” or (iii) “any amemoent or
extension thereof or addition theretdd.

Regarding adoption of the plan by the legislatieel\y the
General Assembly amended and re-codified formeicler66B,
8 18 as Article 66B, § 3.08, and added a new piavis

Adoption of the Plan — The local legislative
body shall adopt the plan as a whole or for
one or more major geographic sections or
divisions of the jurisdiction, and further shall
adopt any amendment or extension thereof or
addition thereto.

1970 Md. Laws, ch. 672 at 1895-96. The GeneraleAdsy,
however, did not adopt all the revisions proposed the

further concluded that the local legislative bodyore so than the
planning commission, had the tools and responsilidi obtain through
the elective process “a reading on community vdlubat would
enable it to protect the “quality of the human eaniment.” Id. at 13.
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Commission. Of significance here, the Study Corsiars had
recommended adding the following language to thicker 66B,
§ 3.08 adoption provision:

If the local legislative body desires to amend
the plan without the approval of the planning
commission, the local legislative body shall
hold a public hearing on said amendment
before any such action is taken.

Final Study Commission ReppAppendix A, at 26. The bill as
introduced to the General Assembly in 1970 includédt
language, word-for-wordf: but it was later struck from the bill.
For our purposes, the General Assembly’s decisioreject this
language indicates that it did not intend for tbgidlative body to
be able to change a plan prepared by the planrongrgssion.
Instead, the General Assembly adopted only theigoif the
Study Commission’s recommendation that proposedhgithe
legislative body the authority to “accept” the piarg
c<|)mrlgission’s plan as a way of providing legal weigh the
plan:

11 As introduced, the full Article 66B, § 3.08 prois read:

The local legislative body shall adopt the plan as
a whole or parts thereof and further, shall adopt
any amendment or extension thereof or addition
thereto.If the local legislative body desires to
amend the plan without the approval of the
planning commissignthe local legislative body
shall hold a public hearing on said amendment
before any such action is taken

1970 Md. Laws, ch. 672, at 1895 (emphasis added).

12 One might read the offered but rejected languagedan that the
legislative body had the authority to “amend thanplithout the
approval of the planning commission,” but thattithose to exercise
that authority, it would first have to hold a publhearing on the
amendment. However, if read this way, one woulsb ahave to
conclude that the General Assembly, in rejecting tanguage,
determined that it would be unnecessary for thislayve body to seek
public input prior to changing a plan as approvedtle planning
commission. Given the extensive public involvemantthe plan
development process before the planning commissian,think it
unlikely that the General Assembly would have ad#ednl a local
legislative body to substantively alter the commois's proposal
without any public input whatsoever.
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3. 2000 Amendments Relating to Frederick County

In 2000, the General Assembly specifically and esivlely
granted to the Frederick County Board of Commissisnthe
authority to “overrule an action of the Frederic&udty planning
commission,” including the planning commission’gegval of a
comprehensive planSee2000 Md. Laws, ch. 427 at 2385 (Art.
66B 8§ 14.06, subsequently re-codified with non-tafis/e
changes at LU 8§ 9-1002). We find two aspects isf [dgislation
noteworthy. First, the legislation would not haxeen necessary
if 8 3-205 had already conferred on a local legistabody the
power to amend the plan recommended by the planning
commission. Cardinal rules of statutory constaucticaution
against an interpretation that renders such stgtug@ceptions
unnecessarySee DeBusk v. Johns Hopkins Ho§d2 Md. 432,
445 (1996).

Second, the legislation’s use of the term “ovefruethis
provision, but not 8 3-205, seems significantddimonstrates that
the Legislature evidently knows how to authorize lczal
legislative body to take action contrary to the npiag
commission’s recommendation, but it chose not tesadon § 3-
205(d)!® Cf. Dutta v. State Farm Insur. G363 Md. 540, 552
(2001) (citing exemption for workers compensati@ndfits as
evidence that the Legislature “knows how” to cremtemptions
but had “not elected to do so” for HMO benefits)These
considerations further suggest that the Generagby/ did not
intend 8§ 3-205 to grant local legislative bodies #uthority to
revise the planning commission’s decision to aperoa
comprehensive plan.

13 The term “overrule” also appears in § 3-205(c)@garding
approvals for the construction of, among otherdhjncertain streets,
parks, open spaces, and public buildings. Thengh@ncommission
has the authority to approve the “location, chamaand extent of the
development as consistent with the [comprehensplah,” but the
legislative body “may overrule the decision of the planning
commission” by a two-thirds vote. 8§ 3-205(b), 8)((emphasis
added).
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4. The Smart and Sustainable Growth Act of 2009

The final piece of legislative history we evaluate the
enactment of the Smart and Sustainable Growth Ac2089.
Prior to 2009, Art. 66B § 3.01(a) authorized, bigt dot require,
the adoption of a comprehensive plan: “A localgdittion may
enact, adopt, amend, and execute a plan as prowidbd article
and create a planning commission . . ..” 2009 Muvs, ch. 181
at 988. Moreover, comprehensive plans were coreide
“advisory, guides only, and not normally mandatargofar as
rezonings, special exceptions, conditional uses tardlike are
concerned.” Trail v. Terrapin Run LLC, 403 Md. 523, 535
(2008).

In response, the General Assembly enhanced thesstit
comprehensive plans in two ways. First, it mageatioption of a
comprehensive plan mandatory by amending Art. 66B08.(a)
to substitute the word “shall” for “may.5ee2009 Md. Laws, ch.
181 at 988. Second. the General Assemblv expressiturned
Terrapin Run and specified that local zonina laws and
development requlations, amona other thinas, miustHer, and
not be contrary to.” the comprehensive plan. 20@0 Laws, ch.
181, at 984 (8 2)see id, § 3 (providing in the uncodified portion
of the Act that “this Act overturn[s] the Court Appeals ruling in
David Trail et al. v. Terrapin Run LLC").

In other respects as well, the enactment of therSarad
Sustainable Growth Act of 2009 served to emphagize
importance of the comprehensive plan and how iprespared.
For example, in the Preamble to the Act, the Génssaembly
stated that “[c]itizens invest countless hours @tedmining the
future direction of their jurisdiction through ldceomprehensive
plans” and “are best served if land use decisigrscansistent
with locally adopted comprehensive plans.” 2009. Maws, ch.
181 (Preamble). And in explaining its responsehtTerrapin
Run decision, the Legislature emphasized “the impoeaont
making land use decisions that are consistent wlle
comprehensive plan.ld. The General Assembly then stated its
“intent . . . that comprehensive plans should bkoved as
closely as possible while not being elevated to dtatus of an
ordinance and that deviations from the plan shbeldare . . . .”
2009 Md. Laws, ch. 181 (Preamble).

We draw two principal conclusions from our reviewtloe
relevant legislative history. First, dating to thdoption of the
Model Planning Act, the General Assembly chargedgtanning
commission with the often technical task of prepgria
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jurisdiction’s comprehensive plan. Plan preparatimust be
based upon a *“careful]] and comprehensive[]” stuafy the
jurisdiction’s conditions and projections for grdwt Model
Planning Act, 8 7 (codified at LU 8§ 3-201(a)(1)hdamust be
completed by the planning commission only afterepgive
consultation with public officials and other staké&ters. Id. § 10
(codified at LU § 3-201(d)). And once the plannsplace, it is
the commission’s responsibility to review the pldad, 8 6
(codified at LU 8§ 3-301(a)), recommend programsnplement
the plan,d. 8§ 10 (codified at LU 8§ 3-302), and consult withert
agencies about “protecting and executing” the pldn,§8 10
(codified at LU § 3-201(d)(2)). From its inceptjaime planning
commission has been viewed as an independent awkbped
body formed specifically for these purposes. Imtcast, § 3-
205(d) specifies no distinct role or responsibilifgr the
legislative body regarding technical review or depenent of the
plan; it only empowers the legislative body to “ptidhe plan.

Second, the Legislature provided for extensive ipubl
involvement during the plan development processoreefthe
planning commission, but not during the processwbych the
local legislative body adopts the plan. Whereas phanning
commission must hold a public hearing on the plsiadel
Planning Act, § 8 (codified at LU § 3-203(b))), aoconsult with
citizens about the plan’s contenid, 8 10 (codified at LU § 3-
201(d)), the statute provides no opportunity fotizens to
comment on the plan once it is submitted to théslative body
for adoption. We think it unlikely that the Generssembly
intended to give local legislative bodies the powar
substantively alter the plan without any public ubhpnto the
relative merits of the those alterations. Givemttla local
jurisdiction’s authority in matters of planning armbning is
limited as directed by State statute, we see litdesis in the
statutory scheme for giving the legislative bodgsthority to
“adopt” an expansive interpretation.

Accordingly, we conclude that § 3-205(d)(1) curhgmtoes
not authorize a legislative body to adopt substangiterations or
amendments to a comprehensive plan as preparedpprdved
by a planning commission. This does not mean thabcal
legislative body must adopt the proposed plan “wordvord and
comma for comma,” Opinion No. 92-010 (April 16, 2991992
WL 674718 at *3 (unpublished); it may correct amgrical errors
and other non-substantive mistakes. But a legisldiody may
not make even minor substantive changes withoutrnigtg the
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plan to the commission for its recommendatioBee8 3-205,
Revisor’'s Note (indicating that, under current laaven “minor
changes” must be sent back to the commission)ho#&tjh that
may prolong the process of adopting a compreheipdare it best
reflects the language and legislative history oé thperable
provisions and ensures that the important deciseméodied
within the plan are agreed to by both the technbcaly and the
body that is accountable to the electorate.

11
Conclusion

Section 3-205(d)(1) of the Land Use Article does$ giant
to the Mount Airy Town Council the authority to gitanaterial
changes to a comprehensive plan, or plan elemang the plan
or plan element has been prepared and approvebdebydwn'’s
Planning Commission. Instead, a local legislatiodys authority
to influence the content of a plan or plan amendngehmited to
(i) voting not to adopt the plan or plan amendnanépproved by
the planning commission and (ii) sending the plackbto the
planning commission with recommendations that itdhaésed.
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